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Passed by Shri. Mukesh Rathor, Joint.Commissioner (Appeals)

T Arising out of Order-in-Original No 91 to 93 & 112,113/Final/2019-20 fadte: 05.09.2019 &
15.10.2019 issued by Assistant Commissioner, Div-Vl, Central Tax, Ahmedabad-North

g srireraat @1 9@ v war Name & Address of the Appellant / Respondent

M/s Access Pharmaceuticals Pvt Ltd,

(GSTIN : 24AAGCA3985K1ZD)

13, 14 Sunspot Row House, Nr, Gurudwara, Row House,
Thaltej, Ahmedabad - 382210.
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
tory or from one warehouse to another during the course of processing of the goods in a
or in storage whether in a factory or in @ warehouse.




(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country or

territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
unt of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
ctively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
8 Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 b,
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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6(l)  In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”

Aqy person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
-90\17/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation to
+P017,may file an appeal before the appellate tribunal whenever it is constituted within three
the president or the state president enter office.
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V2(GST)10 to14/EA2/North/Appeals/20-21

ORDER IN APPEAL

The below mentioned all departmental appeals have been filed by
the Assistant Commissioner, CGST & Central Excise, Division-VI, Ahmedabad
North, Ahmedabad (hereinafter referred to as the ‘appellant’junder Section 107
of the Central Goods and Services Tax Act, 2017, against the following Orders-
in-Originals (hereinafter referred to as ‘mpugned orders’) passed by the
GST, Ahmedabad

North(hereinafter referred to as ‘adjudicating authority’) in the matter of refund,

Assistant = Commissioner, Central Division-VI,

the details of which are as follows:

Sr. | Name of the OIO No. & date Review Order | Appeal No. | Amount
No. | respondent issued under No. passed Under
Form GST RFD by the Dispute
06 Commissione (IGST in
r; CGST Rs.)
&C.Ex.,
Ahmedabad
North
Comm’rate
[in terms of
Section
107(2) of the
CGST Act,
. 2017]
1 2 3 4 5 6
1 11/2020-21 | V2(GST)10/
dated EA2 /North
91/Final/2019- | 25.06.2020 /Appeals/ 116439
20 dated 20-21
05.09.2019
2 [09/2020-21 | V2(GST)11/
dated EA2 /North
M/s Access 92/Final/2019- | 25.06.2020 /Appeals/ 45227
Pharmaceuticals g0:dated 00-21
BvbLtd, 05.09.2019
3 1}{3% 11‘_‘1 Suns%"t 10/202021 | V2(GST)12/
aW. S OusCr LT dated EA2/North
Gurudwara, Row | g3 /pin51/2019- | 25.06.2020 / Appeals/ 88036
House, Thaltel, | 5 dated 20-21
Ahmedabad - 05.09.2019
7 | 382210 13/2020-21 | V2(GST)13/ |
dated EA2 /North
(Qégfi‘:g%“%smm 112/Final/2019- | 25.06.2020 JAppeals/’| 237807
20 dated 20-21
15.10.2019
5 12/2020-21 | V2(GST)14/
dated EA2 /North
113/Final/2019- |25.06.2020 /Appeals/ 33027
20 dated 20-21
15.10.2019
A5 The facts of the cases, in brief, are that the respondent, had filed five

refund claims for the month of Nov-18, Jan-19, Feb-19, Apr-18 & Jun-18 on
i accumulated under Inverted Duty Structure

account of input t
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and the same‘has been sanctioned by adjudicating authority vide impugned
orders in view of the formula given in the Rule 89(5) of the CGST Rules, 2017.

3 On the refund claim being sent for post audit, it was observed that as per
the claim papers and copy of purchase invoices as well as summary statement
of purchase invoices/ GSTR—2A/ GSTR-3B available in file, the claimant have
received the inward supply of inputs @ 18% and 12% or less and outward
supply@ 12% & 18%, whereas their turnover of the inverted rated supply of
the goods and services as per GST RFD-01A includes the total of taxable value
of outward supplies both@ 12% & 18%.

Further, as per para 2.3 of Circular No. 59/33/2018-GST dated
04/09/2018, it has been clarified regarding refund of unutilized Input Tax
Credit (ITC) that "the refund claim shall be accompanied by a print-out of FORM
GSTR-2A of the claimant for the relevant period for which the refund is claimed.
The proper officer shall rely upon FORM GSTR-2A as an evidence of the
accountal of the supply by the corresponding supplier in relation to which the
input tax credit has been availed by the claimant..." Thus, refund of unutilized
[TC is admissible as per details of the inward supplies invoices furnished in the
GSTR-2A. This aspect has been reiterated vide Circular No.135/05/2020- GST
dtd.31/03/2020 as, "the refund of accumulated ITC shall be restricted to the ITC
as per those invoices, the details of which are uploaded by the supplier in FORM
GSTR-1 and are reflected in the FORM GSTR-2A of the applicant.”

Hence, audit observed that the adjudicating authority had sanctioned the
refund claims, in excess. Thereafter on the impugned orders, having been
examined for their legality and propriety, the Commissioner, CGST &C.Ex.,
Ahmedabad North Commissionerate, vide above mentioned Review Orders

authorized the appellant to file appeals against the impugned orders raising the '

following grounds:

o That the impugned orders belongs to refund of unutilized ITC
accumulated on account of inverted duty structure. It has been
examined and observed that as per the claim papers and copy of
purchase invoices as well as summary statement of purchase
invoices/ GSTR-~ 2A/GSTR-3B available in file, the claimant have
received the inward supply of inputs @ 18% and 12% or less and
outward supply@ 12% & 18%, whereas their turnover of the inverted

rated supply of the goods and SEervic r GST RFD-01A includes

the total of taxable value of outw
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e That the refund of accumulated ITC in terms of clause (ii) of sub-
section (3) of section 54 of the CGST Act is available where the
credit has accumulated on account of rate of tax on inputs being
higher than the rate of tax on output supplies. In the present
case, it is observed that in RFD-01A, the turnover of the inverted
rated supply also included the turnover of the outward supplies |
wherein rate of tax on inputs are equal i.e. 18% or less and tax rate
in their outward supply is 18%, whereas such cases do not get
covered under the provisions of clause (ii) of sub-section (8) of section
54 of the CGST Act.

o That as per para 2.8 of Circular No. 59/33/2018-68’1‘ dated
04/09/2018, it has been clarified regarding refund of unutilized
Input Tax Credit (ITC) that "the refund claim shall be accompanied by
a print-out of FORM GSTR-2A of the claimant fof the relevant period for
which the refund is claimed. The proper officer shall rely upon FORM
GSTR-2A as an evidence of the accountal of the supply by the
corresponding supplier in relation to which the input tax credit has
been availed by the claimant...”" Thus, refund of unutilized ITC is
admissible as per details of the inward supplies invoices furnished in
the GSTR-2A. This aspect has been reiterated vide Circular
No.135/05/2020 - GST dtd.31/03/2020 as, 'the refund of
accumulated ITC shall be restricted to the ITC as per those invoices,
the details of which are uploaded by the supplier in FORM GSTR-1 and
are reflected in the FORM GSTR-2A of the applicant."

» That the Adjudicating Authority has erred by sanctioning the excess

refund and the same is required to be recovered along with interest.

4. Personal hearing in respect of above mentioned all appeals was held on
10.07.2020, wherein Shri Rushabh Prajapati, Advocate appeared before me

on behalf of respondent and requested that he will submit written

submission within 7 days.

5. The respondent vide his written submission dated 20.03.2020, submitted

the following

o That, “The claimant had received refund on account of application filed on

portal. Thereafter, the file of the claimant was sent to pre-audit. The pre-
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outward supply @ 12% and 18%. The inverted rated supply attracts the rate
12% only and not 18%. The claimant sells commodity iuhich is taxable
@12%. The claimant accepts the calculation of refund on outward supply
@12%”.

» That, “the authority also citing the circular relating to value of ITC in GSTR-
3B must be matching with the GSTR-2A. The department will calcu‘late the
refund on the basis of GSTR-2A figures available on portal and issue the
refund as per the figures. As per the latest circular, the values of GSTR-2A
matches with our GSTR-3B and there is a nominal mis-match of GSTR-3B VS
GSTR-2A. We are attaching herewith the copy of our purchase register and
in which month the invoices are reflecting in GSTR-2A”.

6. I have gone through the facts of the case, the impugned original orders,
the grounds raised in the review orders mentioned supra and the oral
averments raised during the course of personal hearing and the written
submission filed by the respondent. I find that the only question to be decided
is whether the refund granted to the respondent vide the impugned OIOs, is

excess or otherwise,

7. I find that the whole dispute of amount of refund, for which appeal has
been preferred, arose on account of para 2.3 of Circular No. 59/33/2018-GST
dated 04/09/2018, which is reproduced below:

“2.3 In view of the difficulties being faced by the claimants of refund, it
has been decided that the refund claim shall be accompanied by a print-
out of FORM GSTR-2A of the claimant for the relevant period for which
the refund is cldimed. The proper officer shall rely upon FORM
GSTR-2A as an evidence of the accountal of the supply by the
corresponding supplier in relation to which the input tax credit
has been availed by the claimant. It may be noted that there may be
situations in which FORM GSTR-2A may not contain the details of all the
invoices relating to the input tax credit availed, possibly because the
supplier’s FORM GSTR-1 was delayed or not filed. In such situations, the
proper officer may call for the hard copies of such invoices if he deems it
necessary for the examination of the claim for refund. It is emphasized
that the proper officer shall not insist on the submission of an invoice

(either original or duplicate) the details of which are present in FORM
GSTR-2A of the relevant period submitted by the claimant.”
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which are uploaded by the supplier in FORM GSTR-1 and are
reflected in the FORM GSTR-24 of the applicant." Further, I find that
the respondent nowhere mentioned that the grounds of appeal in respect of
ITC details as per GSTR-2A are not proper. Accordingly, considering the
clarifications of circular 59/33/2018-GST dated 04/09/2018, I find that
the Maximum refund amount shall be as shown in column 13 and hence

€xcess amount sanctioned shall be as shown in column 16 of the table

below:
Table-I
ITC Details as per Outward supply & rate of tax paid
I:IXuaeb]e I?]X = Taxable- Tax paid on
Month Stat ; ?
GSTR3B | >1AfEMe | corpon | @18% higher - | IS @LHRI L L
nt 1A . (inverted
(higher rated rated value
rated) :
) rated) value
1 | 2 3 4 5 6 s 7. 8
Nov-18 | 496612 497684 | 390276 62878 11318 1082527 129902
Jan-19 | 971094 971094 | 923560 41888 7540 7350237 882028
Feb-19 | 452662 453910 | 366834 137445 24740 19133580 229607
Apr-18 | 1075248 | 1015246 835840 35863 6456 6138310 736598
Jun-18 | 960592 960592 | 928162 38225 6880 4706596 564792
Iex Maximum
Turnove | payble
; refund :
r of on'such - Net Claim —
; : Adjusted amount to Excess
inverted | inverted Input amount ;
total be ; amount
rated rated Tax : Sanction : : ;
turnover : claimed sanctioned
supply supply Credit ed
[(9x12/11)
of goods | of goods
: -10] RFD-06
(12%) Order No.
9 10 11 12 13 14 15 16
91/Final/20
1082527 129902 | 1145405 390276 238949 355388 | 19-20 dated 116439
05.09.2019
92/Final/20
7350237 | 882028 | 7392125 | 923580 36299 81526 | 19-20 dated 45227
05.09.2019
: 93/Final/20
1913390 | 229607 | 2050837 | 366834 112642 | 200678 | 19-20 dated 88036
05.09.2019
112/Final/2
019-20 -
6138310 | 736598 | 6174173 | 835840 94387 | 332194 datan 237807
15.10.2019
113/Final/2
01%-20
4706596 | 564792 | 4744821 | 928162 355893 | 388920 otk 33027
E 15.10.2019
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In view of the above, I find that adjudicating authority has erroneously
sanctioned the refund in excess to the respondent as shown in column 16 of
Table-I above.

9, In view of the foregoing, the departmental appeals are allowed and
the impugned orders are set aside to the extent it has erroneously sanctioned
the excess refund as mentioned in column 16 of above Table-I. The prayer of
the department for recovery of erroneously sanctioned refund along with

interest is also allowed.
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10. All the five appeals filed by the appellant stands disposed of in 3*{
terms. ;

Date : .08.2020

Central Tax, Ahmedabad

By R.P.AD.

To,

M/s Access Pharmaceuticals Pvt Ltd,

(GSTIN : 24AAGCA3985K1ZD)

13, 14 Sunspot Row House, Nr, Gurudwara, Row House,
Thaltej, Ahmedabad - 382210,

Copy_to:

The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Commissioner(Appeals), CGST, Ahmedabad

The Coinmissioner, Central Tax, Ahmedabad North Commissionerate.

o e T

The Assistant Commissioner, Central Tax Division- VI, Ahmedabad North

Commissionerate.

5. The Assistant Commissioner, System, Central Tax, Ahmedabad North

Commissionerate.

‘_/6./Guard File.
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